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OPINION

Thiscaseisachallengeto the constitutionality of acounty tax. After authorizingthetax, the
county adopted a resolution that the tax would not be imposed, and no such taxes have been
collected. Thetrial court denied the State’s motion to dismiss. Wereverse, finding that thereisno
justiciable controversy.

On May 30, 1991, the Maury County Adequate Facilities Tax was passed by the General
Assembly, and enrolled as Chapter No. 118 of the 1991 PrivateActs. ThisAct authorizesthe Maury
County Board of Commissioners(“the Commission”) to imposeatax on new developmentin Maury
County.

Pursuant to the Act the Maury County Commission ratified and set thetax. However, it later
adopted a resolution declaring that the tax would not be imposed “at thistime.” In July 1991, the
Commission formally set the tax rate at $0.00 for both residential and non-residentid development,
and also resolved to refund any taxes previously collected. The tax has not been reinstated since
1991, and the evidence in the record establishes that no tax was collected under the Act during the
short period in which the Commission had set arate.

Plaintiff/Appellee Homebuilders Association of Middle Tennessee (*Homebuilders’) filed
thisaction against Maury County under the Declaratory Judgment Act, Tennessee Code Annotated
88 29-14-101 to 113, seeking adeclaratory judgment that the tax isunconstitutional, and seeking an
injunction prohibiting Maury County from implementing or collecting taxesunder the Act. Thesuit
aso names the State Attorney General as a defendant, because the suit chalenges the
constitutionality of an act of the General Assembly.

The Defendants filed a motion to dismiss. In the motion, Defendants note that the
Declaratory Judgment Act applies to an actual case or controversy. They maintain that the
challenged tax has never been imposed, and that there is no real threat that it will be imposed.
Therefore, they argue that the case does not involve a justiciable controversy and should be
dismissed. Defendants also argued that the suit should be dismissed because the exclusive statutory
remedy for challenging acounty tax is by paying under protest and bringing suit within six months

for arefund, and that Homebuildersfailed to dothis. See Tenn. Code Ann. 88 67-1-901; 67-1-912.*

'We note that Tennessee Code Annotated § 67-1-901 and § 67-1-912 were deleted as
obsol ete by the Code Commission in 1998 after the parties in this case submitted their appellate
briefs.



Thetria court denied Defendants’ motion, but granted their request for interlocutory appeal to this
Court.

Because this issue involves a question of law, our review isde novo, with no presumption
of correctness. See Carvell v. Bottoms, 900 S.W.2d 23, 26 (Tenn. 1995).

TheTennessee Declaratory Judgment Act grants courtsbroad powersto construelegislation:

Any person interested under a deed, will, written contract, or other writings

constituting acontract, or whoserights, status, or other legal relations are affected by

a statute, municipal ordinance, contract, or franchise, may have determined any

guestion of construction or validity arising under the instrument, statute, ordinance,

contract, or franchise and obtain adeclaration of rights, status or other legal relations

thereunder.
Tenn. Code Ann. § 29-14-103 (1980). However, these powers may be exercised only in casesin
which the parties can establish the existence of a justiciable controversy. See, e.g., Oldham v.
ACLU, 910 SW.2d 431, 435 (Tenn. App. 1995); Parks v. Alexander, 608 S.W.2d 881, 891-92
(Tenn. App. 1980); Story v. Walker, 218 Tenn. 605, 607-08, 404 S.W.2d 803, 804 (1966); Miller
v. Miller, 149 Tenn. 463, 474, 261 SW. 965, 972 (1924). The Tennessee Supreme Court has
described ajusticiable controversy asfollows:. “ ‘[ T]hequestion must be real and not theoretical; the
person raising it must have areal interest, and there must be some one[sic] having areal interest in
the question who may oppose the declaration sought.”” Cummings v. Beeler, 189 Tenn. 151, 223
S.W.2d 913, 915 (1949) (quoting Miller v. Miller, 149 Tenn. 463, 261 S.W. 965, 972 (1924)); see
Oldham v. ACLU, 910 SW.2d 431, 435 (Tenn. App. 1995).

In Cummingsv. Beeler, 189 Tenn. 151, 223 SW.2d 913 (1949), the Court considered
an act of the legislature that required a state official, the Searetary of State, to spend public fundsto
hold aspecial election. BecausetheAct had been passed and would otherwise be enforced, the court
held that the Act’s constitutionality was not merely a theoretical question. Seeid. at 915. The
Cummings Court found that ajusticiable controversy existed. Inthat case, the court found that the
Secretary of State:

must either obey the mandatory provisions of this law which the Attorney General

has previously publicly declared as unconstitutional or he must disregard the law

entirely. If the Secretary of State decides to follow the mandates of the statute and

spend the public funds and then it devel ops that the Attorney General was correct in

hisopinionin holding that the law wasinvalid and unconstitutional, the Secretary of

State would have spent public funds under the authority of alaw which wasillegal

and without effect.

Id. at 915-16. Asinthiscase, the plaintiff in Cummings challenged a statute that had not yet been



enforced. However, in Cummings, there was no doubt that the challenged statute would have been
enforced. Therefore, the threat of enforcement was genuine, not theoretical, creating ajusticiable
controversy. Inthiscase, before the tax can be collected, it must first be set above arate of zero
by the Commission. Thereisno indication inthe record that the Commission will choose to raise
the rate above zero and enforce the tax statute.

In Parksv. Alexander, 608 S.W.2d 881, 892 (Tenn. App. 1980), the court stated that “[i]f
the controversy depends upon afuture or contingent event or involves atheoretical or hypothetical
state of facts, the controversy is not justiciable under the Tennessee Declaratory Judgments Act.”
(citing Story v. Walker, 218 Tenn. 605, 607-08, 404 S.W.2d 803,804 (1966); United StatesFidelity
& Guaranty Co. v. Askew, 183 Tenn. 209, 212-13, 191 SW.2d 533, 534-35 (1946)). “The
Declaratory Judgments Act doesnot give the courtsjurisdiction torender advisory opinionstoassi st
the parties or to alay their fears as to what may occur in the future.” I1d.

Inthis case, the challenged tax has not been imposed, and thereisno indication in the record
that it will be imposed. Therefore, at this time, a controversy exists only in a theoretical sense.
Consequently, there is no justiciable controversy under the Tennessee Declaratory Judgment Act.
Thetria court erred in denying the Defendants' motion to dismiss, and this decision is reversed.

The remaining issues on appeal are pretermitted by thisholding. The cause is remandedto
thetrial court for entry of an orde granting Defendants’ motion to dismiss.

The decision of the tria court and is reversed and remanded as set forth above. Costs are

assessed against the Appellee, for which execution issue, if necessary.

HOLLY KIRBY LILLARD, J.
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